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 1.  TIME:  8:30   CASE#: MSC14-02188 
CASE NAME: CASSANDRA MUSE VS. CALIFORNIA PIZZA KITCHEN 
HEARING ON MOTION FOR ATTORNEY' FEES 
FILED BY CASSANDRA MUSE 
* TENTATIVE RULING: * 
 

Hearing required.  Counsel should be prepared to address the following issues: 

 In granting preliminary approval, Judge Goode specifically indicate that a fee award of 

one-third of the recovery fee would be reviewed based on the actual money paid, not the gross 

amount of the settlement.  Counsel have not addressed this issue, other than to note that other 

trial courts have approved fees of one-third of the gross recovery.  Since the net payment 

appears to be roughly $840,000, there is a significant difference.  Counsel’s fees appear to 

constitute 54% of actual money paid by defendant.  Counsel should be prepared to explain. 

 In conducting the lodestar cross-check, counsel rely on a substantial amount of hours 

from both the David Johnson and Burkhead cases, stating that they assisted in the result in this 

case, but no fees were collected in them.  What was the result in those cases?  How did the 

work in those cases contribute to the result here?  (Given the substantial number of hours, the 

assertion that it saved some time on preparation of the class certification motion, which was 

never filed in this case, would not account for all of the hours.) 

 In justifying the payment to the representative plaintiff, counsel note that she agreed to a 

release of all claims, which is broader than the release given by the class.  Did she have any 

other claims that made the release any more valuable, as a practical matter, than the release 

given by the remaining class members.  Did she provide any documents that were not obtained 

in discovery?  Was she ever deposed? 

 

  

 2.  TIME:  8:30   CASE#: MSC14-02188 
CASE NAME: CASSANDRA MUSE VS. CALIFORNIA PIZZA KITCHEN 
SPECIAL SET HEARING ON: FINAL APPROVAL HEARING 
SET BY COURT 
* TENTATIVE RULING: * 
 

Hearing required.  Counsel should be prepared to address following issues:  

 In granting preliminary approval, Judge Goode specifically indicated that the parties 

should submit an analysis of the claims made, breaking down the percentage of claims 

submitted by payment categories, e.g., smaller than $25, etc.  No such information has been 

submitted. 

 Judge Goode also indicated that he expected the on-line claims procedure to be easy to 

execute.  Although the Butler declaration indicates that there was an on-line claims procedure, it 

says nothing about the mechanics of the procedure. 
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 The PAGA penalty of $20,000 is justified only by noting that other trial courts have 

approved PAGA payments that were slight relative to the total recovery.  Neither the preliminary 

or final approval motion contain any analysis of the penalty claims similar to that submitted for 

the damage claims, i.e., what is the estimated value of the PAGA claims, and what percentage 

of that number is the PAGA payment under the settlement? 

 

  

 3.  TIME:  8:30   CASE#: MSL18-00743 
CASE NAME: DISCOVER BANK VS. FORD WISE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 4.  TIME:  9:00   CASE#: MSC13-02656 
CASE NAME: COZZITORTO VS. AAA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY AMERICAN AUTOMOBILE 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Judgment on the Pleadings (“MJOP”) filed by Defendant 
American Automobile Association of Northern California, Nevada & Utah (“Defendant” or “AAA 
NCNU”). The MJOP relates to the Second Amended Class Action Complaint (“SAC”) filed by 
Plaintiffs Nathan Cozzitorto, Rena Cozzitorto, and Michael Cozzitorto, Sr. (collectively, 
“Plaintiffs”). Defendant moves pursuant to § 438(c)(1)(B)(ii) on the grounds that Plaintiffs cannot 
state facts sufficient to constitute a viable cause of action for violation of Bus. & Prof. Code 
§ 17200, et seq. 

For the following reasons, the MJOP to the second cause of action for violation of Bus. & Prof. 
Code § 17200 is denied. 

Request for Judicial Notice 

Defendant has requested judicial notice of over three hundred pages of documents. This 

request is opposed. The Court grants the request with respect to the Second Amended Class 

Action Complaint and its own Orders. Evid. Code §§ 452, 453. The Court denies the request 

with respect to the declarations, moving and opposition papers, trial plan documents, deposition 

testimony excerpts, and statements and other submissions to the court (detailed further, below). 

Under Evidence Code §452(h) judicial notice may be taken of: “Facts and propositions that are 
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not reasonably subject to dispute and are capable of immediate and accurate determination by 

resort to sources of reasonably indisputable accuracy.” The facts in the latter documents subject 

to dispute and are not the proper subject of judicial notice.  

Exhibit 1 – Plaintiffs’ Second Amended Class Action Complaint – granted. 

Exhibit 2 – Declaration of Michael Cozzitorto, Sr. ISO Plaintiffs’ Motion for Class Certification – 

denied. 

Exhibit 3 – Declaration of Rena Cozzitorto ISO Plaintiffs’ Motion for Class Certification – denied. 

Exhibit 4 – Declaration of Nathan Cozzitorto ISO Plaintiffs’ Motion for Class Certification – 

denied. 

Exhibit 5 – Opinion and Order Granting Class Certification – granted. 

Exhibit 6 – Order on Joint Stipulation Re: Dismissal of Plaintiff Nathan Cozzitorto’s First Cause 

of Action and to Vacate November 5, 2016 Hearing on MJOP – granted. 

Exhibit 7 – Order Concerning Summary Judgment Motions – granted. 

Exhibit 8 – Plaintiffs’ Separate Statement of Disputed and Undisputed Material Facts ISO 

Opposition to Defendant’s MSJ/MSA – denied. 

Exhibit 9 – Plaintiffs’ Opposition to Defendant’s MSJ/MSA – denied. 

Exhibit 10 – Plaintiffs’ Supplemental Trial Plan – denied. 

Exhibit 11 – Reply ISO Plaintiffs’ Supplemental Trial Plan – denied. 

Exhibit 12 – Plaintiffs’ Memorandum of Points and Authorities ISO Plaintiffs’ MSA – denied. 

Exhibit 13 – Statement of Undisputed Facts ISO Plaintiffs’ MSA – denied. 

Exhibit 14 – Plaintiffs’ Submission in Advance of the Court’s June 4, 2018 Case Education 

Session – denied. 

Exhibit 15 – Memorandum of Points and Authorities ISO Plaintiffs’ Motion for Class Certification 

– denied.  

Lloyd Decl. Exs B-C – Statements by Plaintiffs’ Counsel in Court – denied. 

Lloyd Decl. Exs. D-G – Deposition Testimony Excerpts – denied. 

Standard 

A defendant may move for judgment on the pleadings if a complaint does not state facts 

sufficient to constitute a cause of action against that defendant. Code Civ. Proc. 

§ 438(c)(1)(B)(ii). The grounds for the motion must appear on the face of the challenged 

pleading or from matters that may be judicially noticed. Code Civ. Proc. § 438(d). The Court 

must accept as true all material facts property pleaded, but does not consider conclusions of law 
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or fact, opinions, speculation, or allegations contrary to law or facts that are judicially noticed. 

Stevenson Real Estate Servs., Inc. v. CB Richard Ellis Real Estate Servs., Inc. (2006) 138 

Cal.App.4th 1215, 1219-20. 

Analysis 

Defendant brings the instant motion on the grounds that (1) the Cozzitortos and 17200 Class 
members lack standing under the UCL; (2) Plaintiffs’ claim for restitution is deficient; and (3) 
injunctive relief is unavailable as a matter of law. 

Standing 

A “person who has suffered injury in fact and has lost money or property as a result of the unfair 
competition” has standing under the UCL. See Bus. & Prof. Code § 17204; see also M&F 
Fishing, Inc. v. Sea-Pac Ins. Managers, Inc. (2012) 202 Cal.App.4th 1509, 1525. Defendant’s 
standing argument is premised on its contention that Plaintiffs “do not have a vested interest in 
the ‘value’ of AAA NCNU’s benefits.” MJOP at 2:13-14. Plaintiffs argue in Opposition that 
“Plaintiffs’ restitution claim for the value of benefits not provided to them and Class members as 
a result of AAA NCNU’s misclassification became a vested monetary and property right at the 
time the benefits were due and payable.” Opp. at 6:2-5. Plaintiffs specifically allege that they 
were not offered or provided the “substantial benefits package” offered by AAA NCNU. SAC at 
¶ 57. They argue that the California Labor Code defines “wages” broadly and includes 
compensation in the form of benefits. Opp. at 12:19-20.  

Plaintiffs are correct. The applicable definition of “wages” is found in Labor Code section 200. 
Subdivision (a) of that section provides: “‘Wages’ includes all amounts for labor performed by 
employees of every description, whether the amount is fixed or ascertained by the standard of 
time, task, piece, commission basis, or other method of calculation.”  

“In its legal sense, the word ‘wage’ has been given a broad, general definition so as to include 
compensation for services rendered without regard to the manner in which such compensation 
is computed.” Ware v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1972) 24 Cal.App.3d 35, 44 
(citing Estate of Hollingsworth (1940) 37 Cal.App.2d 432, 436). “[Pursuant] to the present day 
concept of employer-employee relations, the term ‘wages’ should be deemed to include not only 
the periodic monetary earnings of the employee but also the other benefits to which he is 
entitled as a part of his compensation. [Citations.]” Wise v. Southern Pac. Co. (1970) 1 Cal.3d 
600, 607. A bonus, offered as an incentive to attract employees, has been held to be wages. 
Hunter v. Ryan (1930) 109 Cal.App. 736, 738. Payments to a health and welfare fund by an 
employer (People v. Alves (1957) 155 Cal.App.2d Supp. 870, 872), payment of insurance 
premiums by an employer (Foremost Dairies v. Industrial Acc. Com. (1965) 237 Cal.App.2d 560, 
580), payments to an unemployment insurance fund (People v. Dennis (1967) 253 Cal.App.2d 
Supp. 1075, 1077), and pension plan benefits (Hunter v. Sparling (1948) 87 Cal.App.2d 711, 
725) are all wages within the meaning of the statute. 

The above authority supports a conclusion that the benefits offered by AAA NCNU are wages 
under California law. Accordingly, “section 17203 authorizes an order compelling a defendant to 
pay back wages as a restitutionary remedy.” Cortez v. Purolator Air Filtration Products Co. 
(2000) 23 Cal.4th 163, 170 (discussed further, below). Plaintiffs have standing under the UCL. 

Restitution 
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Defendant argues that Plaintiffs’ UCL claim fails because the monies at issue are not subject to 
a claim for restitution. Defendant characterizes Plaintiffs’ restitution claim as “the difference in 
the costs AAA NCNU would have paid to provide [Plaintiffs] benefits versus the costs paid by 
the contract stations to provide them benefits.” Mot. at 8:24-26. Defendant mischaracterizes 
Plaintiffs’ restitution claim. Plaintiffs’ restitution claim is for the value of benefits not provided to 
them and Class members as a result of being classified as independent contractors (not 
employees) of AAA NCNU. As discussed further, above, these benefits are wages under 
California law. And, as a consequence, Plaintiffs have a vested interest in them. 

Restitution is broad enough to allow a plaintiff to recover money or property in which he or she 
has a vested interest. In Cortez v. Purolator Air Filtration Products Co., the California Supreme 
Court determined that “earned wages that are due and payable pursuant to section 200 et seq. 
of the Labor Code are as much the property of the employee who has given his or her labor to 
the employer in exchange for that property as is property a person surrenders through an unfair 
business practice.” Therefore, the Supreme Court concluded that such wages could be 
recovered as restitution under the UCL. The Court reached this result because “equity regards 
that which ought to have been done as done [citation], and thus recognizes equitable 
conversion.” Cortez, supra, at p. 178. 

Defendant attempts to distinguish Cortez, relying primarily on Lucas v. Breg (S.D. Cal. 2016) 
212 F.Supp.3d 950 and Hambrick v. Healthcare Partners Med. Grp., Inc. (2015) 238 
Cal.App.4th 124. As a threshold matter, Lucas is a federal case and is merely persuasive 
authority. Furthermore, it is distinguishable from the instant facts. The plaintiffs in Lucas sought 
to certify a class for alleged violations of 17200 relating to the marketing and sale of a medical 
device for cold therapy. 212 F.Supp.3d at 956. Plaintiffs argued that they were entitled to 
restitution of the money paid by their insurance companies on their behalf. The Southern District 
Court rejected their “novel theory of restitution.” Id. at 964-65. That theory is also distinct from 
the Plaintiffs in this case, who seek restitution of the value of benefits not provided to them. 

Defendant’s reliance on Hambrick is also misplaced. Hambrick distinguished “[c]o-payments, 
deductibles, and co-insurance payments made by Hambrick to HCP” from “money paid by the 
unidentified health care service plan to HCP under a capitation agreement.” 238 Cal.App.4th at 
156-57. The former was “properly characterized as restitution that may be recovered on 
Hambrick’s UCL and FAL claims” and the latter was “not recoverable by Hambrick as restitution 
because this is not money in which Hambrick has an ownership interest or that was ‘lost by a 
plaintiff.’” Id. The Plaintiffs’ theory of recovery resembles the former rather than the latter. And, 
as a consequence, it falls squarely within Cortez. 

 Injunctive Relief 

Finally, Defendants’ arguments with respect to injunctive relief lack merit. “The purpose of 
[injunctive] relief, in the context of a UCL action, is to protect California’s consumers against 
unfair business practices by stopping such practices in their tracks. An injunction would not 
serve the purpose of prevention of future harm if only those who had already been injured by the 
practice were entitled to that relief.” In re Tobacco II Cases (2009) 46 Cal.4th 298, 320.  

The Cozzitortos represent a certified class of individuals who 

from December 13, 2009 up to and through the time of judgment (the “Class 
Period”) … performed emergency road service (as a driver, dispatcher, fleet 
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mechanic, administrator, or manager/supervisor) for AAA NCNU in the State of 
California for at least an average of 30 hours per week or more but who were not 
classified as employees by AAA NCNU. 

The certified class by definition includes persons who are and continue to be misclassified by 
AAA NCNU. Plaintiffs have alleged ongoing harm (see SAC at ¶¶ 124); they have sufficiently 
alleged facts to state a claim for injunctive relief under 17200. 

  

 5.  TIME:  9:00   CASE#: MSC18-01503 
CASE NAME: GARAVENTA VS. GARAVENTA ENTERPRISES 
SPECIAL SET HEARING ON: PRELIMINARY INJUNCTION 
SET BY EX PARTE FILED 7-27-18 
* TENTATIVE RULING: * 
 

Plaintiff Joseph Garaventa (“Joseph”) seeks a preliminary injunction restraining 

defendants from the following acts: (1) interfering with his return to his position as CEO; (2) 

preventing him from rehiring Clark Colvis as COO and Alan Mitchell as CFO; (3) removing him 

or his sister Linda Colvis from the Board of Directors without court approval; (4) preventing him 

from restoring control over the company’s computers; (5) operating video surveillance at the 

business premises; and (6) making any loans or extraordinary transfers to the Garaventa Trust, 

without either unanimous Board approval or court approval.   

To the extent the issues overlap with those considered in the motion for a preliminary 

injunction in the related case (C18-01450), the Court retains the same views. 

This motion differs in significant respects, however, particularly in relying on the 

injunctive relief provisions of Labor Code sections 1102.5, 1102.61, and 1102.62.  Section 

1102.5(c) provides that an employer “shall not retaliate against an employee for refusing to 

participate in an activity that would result in a violation of state or federal statute, or a violation of 

or noncompliance with a local, state, or federal rule or regulation.”  Section 1102.61 provides 

“[i]n any civil action … brought pursuant to Section 1102.5,an employee may petition the 

superior court  … for appropriate temporary or preliminary injunctive relief[.]”  Section 1102.62(c) 

provides that in any action under 1102.5 (which appears to include actions brought by 

employees, not just the Labor Commissioner), “appropriate injunctive relief shall be issued on a 

showing that reasonable cause exists to believe a violation has occurred.”   

This appears to greatly curtail the showing that ordinarily must be made to obtain a 

preliminary injunction.  While defendants argue that it does not relieve the Court of its duty to 

consider the traditional factors for preliminary relief, it appears to do just that, in large measure.   

A similar issue was raised in Woods v. Superior Court (1980) 102 Cal.App.3d 608, 614-617, in 

which a statute provided that the Director of Social Services could seek an injunction but “shall 

not be required to allege facts necessary to show or tending to show lack of adequate remedy at 

law or irreparable damage or loss[.]” The Court held that the language did not eliminate the 
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defense of laches or the traditional balancing of harms.  It specifically noted, however, that the 

statute did not state that “the injunction shall issue.”  In this statute, the statute expressly says 

that “appropriate injunctive relief shall be issued” on the showing of “reasonable cause to 

believe a violation has occurred.”  Thus, it more clearly abrogates the traditional considerations 

in granting a preliminary injunction.   

 The language of the statute, however, refers to “appropriate” injunctive relief, and the 

legislative history indicates that it was intend to prevent or remedy the termination of 

employment.  Joseph seeks injunctive relief going far beyond reinstatement as an employee.  

Accordingly, the Court concludes that the statute applies only to requests for injunctive relief 

protecting the employment status (e.g., reinstatement, barring termination), or something 

directly arising from that relationship (e.g., benefits, promotions, etc.).  It does not include 

injunctive relief directed toward other business-related issues, such as the computer passwords, 

plaintiff’s position on the board of directors, video cameras, or company transactions.  None of 

these are “appropriate” injunctive relief for a petitioner seeking to protect his employment.   

Moreover, even as to reinstatement, the Court must determine whether the relief sought 

is “appropriate.” This is important, because in the context of the Chief Executive Officer of a 

group of related closely-held corporations, reinstatement of employment is potentially disruptive 

and unworkable. 

With respect to Joseph’s claim for reinstatement, the court must determine whether he 

has made a sufficient showing on the merits, and whether there is a causal link between his 

protected activity and his termination.  (Mize-Kurzman v. Marin Community College Dist. (2012) 

202 Cal. App. 4th 832.) 

First, the Court notes that Joseph does not claim that he ever reported or disclosed any 

allegedly unlawful conduct.  Instead, he claims that he “refus[ed] to participate in” unlawful 

activities.  He claims that he “objected to” numerous activities he specifies, but is not specific as 

to whether anyone demanded that he “participate” in them.  Some courts have considered the 

meaning of “participate” in this context.  (See Nosal Tabor v. Sharp Chula Vista Medical Center 

(2015) 239 Cal.App.4th 1224 [Nurse refused to perform medical test that she claimed constituted 

unlawful practice of medicine]; Turner v. City & County of San Francisco (N.D. Cal. 2012) 2012 

U.S. Dist. LEXIS17985 (at 33) [complaining about unlawful activity does not constitute refusal to 

participate in unlawful activity under 1102.5(c)]; Ferretti v. Pfizer Inc. (N.D. Cal. 2012) 855 F. 

Supp.2d 1017, 1026-1027 [refusal to continue to participate in allegedly illegal clinical studies 

fell within statute].)  

Accordingly, the Court must examine each instance in which Joseph alleges retaliation 

to determine whether it involved a reasonable suspicion of unlawful conduct, whether he refused 

to participate, and whether there is a causal link between the protected act and his employment 

termination.   

Joseph alleges that Louisa made a number of improper transactions.  (J. Garaventa 

Dec., Par. 13.)  At the time he questioned these transfers, however, they already had occurred.  
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Thus, while he objected to them, he was not asked to participate in them, at least at the time in 

question. 

Joseph alleges that Louisa proposed a $2.1 million transfer to the family trust that was 

not legal.  (J. Garaventa Dec., Par. 15.)  While this appears to call for Joseph’s participation, 

there is little to support the inference that it actually is illegal. 

Joseph alleges that Louisa placed her husband Walter Binswanger on the payroll and 

wanted to sign him up for insurance, even though he was not working for the company.  (J. 

Garaventa Dec., Par. 16.)  This occurred in 2015, and it is not plausible that there is a “causal 

link” between it and the termination in May of 2018.   

Joseph alleges that the Board majority set excessive Board salaries, over a long period 

of time.  (J. Garaventa Dec., ar. 17.)  His statement says nothing about being asked to 

participate, or when this occurred, that would enable the Court to find a causal link between it 

and his termination.   

Joseph alleges that Louisa “cause[d] disruption by intervening in daily operations.”  (J. 

Garaventa Dec., Par. 18.)  There is no explanation for how this would be illegal. 

With respect to the claims concerning access to sensitive computer files, even if they 

were “appropriate” subjects of relief in this case, Joseph has not shown a reasonable suspicion 

that seeking the computer passwords violated any statute, rule or regulation.  As the Chair of 

the Board of Directors, Louisa may be entitled to the information direct that computer access be 

provided to particular employees or contractors.  She did not threaten to reveal any private 

information or do anything else illegal with it.   

With respect to the installation of cameras, even if they were “appropriate” subjects of 

relief in this case, Joseph has not shown a reasonable suspicion that the cameras would violate 

any law, or how they are linked to anything he has done.  

The result is that Joseph has failed to establish one or more elements of a claim for 

retaliation under Labor Code section 1102.5 with respect to each of his particular claims.  In so 

ruling, the Court is relying on the evidence submitted by plaintiff, and it is therefore not 

necessary to rule on plaintiff’s objections to defendants’ evidence. 

Accordingly, the motion for preliminary injunction is denied. 

 

 

 
ADD-ON 
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 6.  TIME:  9:05   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
HEARING ON MOTION FOR FINAL APPROVAL OF FEES AND COSTS 
FILED BY JAMES NEIL 
* TENTATIVE RULING: * 
 
See Line 7.   

 

7.  TIME:  9:05   CASE#: MSC17-01953 
CASE NAME: NEIL VS. HANLEES 
HEARING ON MOTION FOR APPROVAL OF SETTLEMENT UNDER 'PAGA' 
FILED BY JAMES NEIL 
* TENTATIVE RULING: * 
 
 Plaintiff James Neil’s motion for approval of settlement under the Private Attorneys 
General Act of 2004 (“PAGA”) is denied without prejudice.  

 1. The Proposed Settlement. 

 The parties in this action entered into a Settlement Agreement and Release of PAGA 
claim.  See Declaration of Nicholas Carlin (“Carlin Decl.”), paragraph 14 and Exhibit J.  The 
proposed settlement provides for Defendants to pay a total of $400,000 as follows:  (1) $15,000 
to the settlement administrator; (2) $133,333.33 in attorneys’ fees and costs; (3) $5,000 to the 
Plaintiff as an enhancement award; (4) $106,500 to aggrieved employees pro rata via an 
“underpaid wage fund;” (5) $130,166.67 to a “penalties fund” which will go 75% to the State of 
California ($97,625) and 25% ($32,541.66) to aggrieved employees pro rata.  In sum, 
$162,708.33 would be split among the 570 aggrieved employees at approximately $244 per 
employee.  See Carlin Decl., paragraph 14 and Exhibit J, paragraph 36.  (Emphasis added.)  

 The Proposed Settlement defines “PAGA employees” (referred to herein as “aggrieved 
employees”) as “all current and former commissioned sales employees, including, without 
limitation, vehicle salespersons, F&I managers, sales managers, service advisors. . . employed 
by Defendants in California at any time between March 30, 2016 through December 31, 2017.  
See Carlin Decl., paragraph 14 and Exhibit J, paragraph 15.   

 “Defendants,” as defined in the proposed settlement, is broader than the named 
Defendants in this action.  Compare Cmplt, filed October 5, 2017 to Proposed Settlement 
Agreement (Exhibit J to Carlin Decl.), page 1, opening paragraph.  “Released parties” broadly 
includes “Defendants” and “their related entities, parties, subsidiaries, predecessors, 
successors, assigns, owners, officers, directors, employees and agents.”  See Carlin Decl., 
Exhibit J, paragraph 22.  

 Through the proposed settlement, PAGA employees release all PAGA representative 
claims for civil penalties under Labor Code Section 2699 and 558.  These two Labor Code 
sections provide penalties for violations of Labor Code Sections 201, 202, 204, 223, 226, 226.7, 
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1174, 1197, 1198, 1199 and 2810.5 and the applicable Industrial Wage Orders, Sections 3, 4, 9, 
11 and 12.  The Released Claims include any claim for (1) Defendants’ failure to pay (or underpay) 
wages for all time worked, resulting in the failure to pay regular, minimum and overtime wages; 
(2) Defendants’ failure to provide all requisite meal periods and paid rest periods; (3) Defendants’ 
failure to timely pay wages due during or at separation of employment; and (4) Defendants’ failure 
to provide and maintain accurate wage statements.  See Carlin Decl., Exhibit J, paragraph 37.  
The time period governing the “Released Claims” includes any time from March 30, 2016 through 
the date the court enters a final order.  See Carlin Decl., Exhibit J, paragraph 37. 

 Under the proposed settlement, “the Final Order shall be binding on the PAGA 
employees as to the Released Claims, including the PAGA representative claims and Labor 
Code Section 558.”  See Carlin Decl., Exhibit J, paragraph 38. 

 2. Legal Standards. 

The Legislature’s express command that PAGA settlements be approved by the court 
necessarily implies that there is some substantive dimension to the review.  See Labor Code 
Section 2699(l).  The Court’s review, however, is somewhat hampered by the lack of guidance 
in the statute or case law concerning the basis upon which a settlement may be approved.  In 
contrast, significant guidance exists concerning standards for approval of class actions (Dunk v. 
Ford Motor Co. (1996) 48 Cal.App.4th1794, 1891); other statutory public-interest settlement 
provisions (Health & Safety Code Section 25249.7(d)), and “Proposition 65” settlements 
approved only where the court finds the settlement provides “reasonable” warnings, attorney 
fees, and civil penalties (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America 
(2006) 141 Cal.App.4th 46, 64).  

 With respect to PAGA itself, the Court has found no binding authority, but one federal 
District Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  Since 
this case is not a class action, the “fair, reasonable, and adequate” standard may not apply, but 
the LWDA’s view that “the relief provided for under the PAGA be genuine and meaningful” 
would appear to apply.  The Uber Techs court noted that while “a court may reduce the penalty 
when ‘to do otherwise would result in an award that is unjust, arbitrary and oppressive, or 
confiscatory.’” (Id., at 1134, citing Labor Code § 2699(e)(2).)  Nonetheless, the court noted that 
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the plaintiff had provided no “coherent analysis” to justify the “relatively meager value” to the 
PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  See Neary v. Regents of University 
of California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  See Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127).  Moreover, “[t]he court cannot surrender 
its duty to see that the judgment to be entered is a just one, nor is the court to act as a mere 
puppet in the matter.”  See California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  See Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America, supra, 141 
Cal.App.4th at 63.) 

 3. Application to the Proposed Settlement.  

 The court is troubled by two factors which affect whether the proposed settlement is 
“genuine” and “meaningful.”  One is the way in which the settlement was procured.  Plaintiff 
James Neil (“Neil”) filed his PAGA lawsuit on October 5, 2017 in this court.  Another putative 
class action and PAGA lawsuit was filed against Defendants on December 22, 2017 by Plaintiff 
Richard Parr in Alameda County Superior Court  (Case No. RG17887089)  Each Defendant was 
served on January 4, 2018 in the Alameda County action.  See Carlin Decl., paragraphs 3, 4.  

 The Neil and Parr lawsuits substantially overlap, as Defendants ultimately admitted in 
their Notice of Related Case, filed almost (4) month after the Notice was due, on April 18, 2018.  
The Notice of Related Case reads: 

This case [Neil] overlaps with and is relatable to the other case [Parr] because it 
involves the same or similar parties and arises from the same or substantially 
identical transactions, incidents or events requiring the determination of the same 
or substantially identical questions of law or fact.  For example, the relief sought 
in this case overlaps substantively with the relief sought in the other case both as 
to the nature of the claims, the allegations of wrongdoing, the identity of the 
claimant and/or class of claimants, and the identity of the employer(s), including 
alleged joint employers.  Because of these overlaps, this outcome of this case 
will affect the potential outcome of the other claims included in the notice.   

See Carlin Decl., Exhibit F, page 3, lines 3-11 and page 4, lines 13-21.  

 Cal. Rule of Court (“CRC”) 3.300 mandates that “whenever a party in a civil action knows 
or learns that the action or proceeding is related to another action or proceeding pending, 
dismissed or disposed of by judgment in any state or federal court in California, the party must 
file and serve a Notice of Related Case . . as soon as possible, but no later than 15 days after 
the facts concerning the existence of related cases becomes known.”  Hanlees is represented 
by the same counsel (Fine, Boggs & Perkins, LLP) in both the Neil and Parr actions and knew 
about the case overlap as early as January 4, 2018, when it was served with the Parr action.  
Defendants filed their Notice of Related Cases in the Parr action only after the settlement in the 
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Neil case was a foregone conclusion, almost four (4) months later.  See Carlin Decl., paragraph 
9 and Exhibit F.   

 This procedural context is significant since Amici, who are Plaintiffs in the Parr action, 
contend that Neil substantially undervalued the PAGA claims and settled too cheaply on behalf 
of all aggrieved employees.  Amici contend that part of the reason Neil undervalued the PAGA 
claims, is that Neil had no knowledge of the Parr action and had no communication with the 
other PAGA representatives, Richard Parr, Tabitha Hart and Thomas Jarboe, or any other 
aggrieved employees in that action.  However, despite these procedural issues, if the settlement 
otherwise passes muster, it may still be approved.  

 It doesn’t, at least on this record.  To begin, there is no explanation as to how the settling 
parties calculated the exposure to PAGA penalties.  The court knows only that Defendants’ have 
agreed to pay penalties for wage and hour violations at a cost of only $130,1667.67, with 
$97,625.00 paid to the LWDA (75%) and $32,541.66 to aggrieved employees.  That is 
essentially all the court knows.  The settling parties apparently agreed on certain numbers 
provided by Defendants prior to the parties’ mediation, that is, that there are 570 PAGA 
employees and 8,200 total pay periods during the settlement period.  (The number of pay 
periods are strongly contested by Amici.)  The settling parties also agreed to use the default 
penalty rate of $100 per employee per pay period for the first violation as their violation rate.  
Settling parties never applied the higher penalty rate of $200 for subsequent violations in their 
settlement calculations.  (This is also strenuously contested by Amici.) 

 The information provided by Plaintiff tells the court very little, if anything, about how the 
settling parties arrived at the settlement they did.  Indeed, standing alone, it provide virtually no 
guidance as to which wage and hour claims were included in the settlement, how the calculation 
was done, whether it was discounted and by how much, etc.  From the Moving Party’s papers, 
the court cannot even tell what wage and hour violations were even included in the settlement.  
Meal and rest break violations appear to be given a $0 value, as were overtime claims, wage 
statement claims, and waiting time penalties.  What claims were even included to value the 
settlement is unclear.   

 The apparent bad faith in the settlement process coupled with the dearth of information 
concerning Plaintiff’s valuation of unknown claims is particularly problematic given the breadth 
of the release in the proposed settlement.  The release waives PAGA and Section 558 civil 
penalty claims for all commissioned sales employees, including Amici, from March 30, 2016 to 
approval of the settlement (at the earliest, August 29, 2018).  Plaintiff, as the representative for 
the State of California, “will forever completely release and discharged the Released Parties of 
any and all PAGA Representative Claims for civil penalties under Labor Code Section 2699 and 
Labor Code Section 558 that were alleged in the action, including, but not limited to, claims that 
Defendants’ (a) failed to pay or underpaid wages for all time worked, resulting in the failure to 
pay regular, minimum and/or overtime wages; (b) failed to provide all requisite meal periods and 
rest periods, (c) failed to timely pay wages due during or at separation of employment, and (d) 
failed to provide and maintain accurate itemized wage statements (“Released Claims”).”  See 
Kawahito Decl., Exhibit 1 (page 5, Section D, paragraph 37)  

  Finally, the language of the release in the proposed settlement is ambiguous.  
Paragraph 38 in Section D of the proposed settlement, entitled, “Release as to the PAGA 
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Representative Claim,” states that “the Final Order shall not bind nor release the PAGA 
Employees of any individual wage claims (or other individual claims). . .  However, . . . “the Final 
Order shall be binding on the PAGA Employees as to the Released Claims, including the PAGA 
Representative Claims and Labor Code Section 558.”  Is it the parties’ intent that individual 
claims not be released? 

 In Iskanian v. CLS Transportation Los Angeles LLC (2014) 59 Cal.4th 348, 381 our 
Supreme Court made clear that a judgment in a PAGA action binds nonparty aggrieved 
employees with respect to civil penalties, but that those penalties “are distinct from the statutory 
damages to which employees may be entitled in their individual capacities.”  See also Baumann 
v. Chase Inv. Servs. Corp. (9th Cir. 2014) 747 F.3d 1117, 1123.)  Thus, if the settlement 
purports to release claims for individual damages on behalf of all employees (in the absence of 
a certified class), it appears to be overbroad and unenforceable.  This would not bar the parties 
from agreeing to pay damages to the other employees (as they propose), but the settlement 
cannot extinguish their right to pursue their individual claims.  

 Individual wage claims clearly are part of the proposed settlement.  Specifically, there is 
an “Unpaid Wages Fund” of $106,500 as part of the proposed settlement.  The Underpaid Wage 
Fund is apparently available to all PAGA employees on a pro rata basis, based on the number 
of eligible pay periods that the PAGA employee worked in the covered position during the 
relevant time period. See Kawahito Decl., Exhibit 1 (page 4, Section C, paragraph 36(e).)   

 The settling parties contend that the release in the proposed settlement is “limited,” 
which is why Plaintiff was comfortable admittedly “ascribing the minimum value” to the wage and 
hour claims.  According to Plaintiff, “Amici and the aggrieved employees remain free to pursue 
the $21 million in purported damages either individually or as part of a collective action.”  
(Plaintiff’s Response to Amicus Brief, page 8, lines 1-5)  The Court is concerned that the actual 
language of the settlement may not be consistent with this contention, and, at a minimum, 
wishes to assure that the settling defendants agree.   
 

 

 


